This article analyzes the transformation in the scholarship of legal ethics that has occurred in Canada over the last decade, and maps out an agenda for future research. The author attributes the recent growth of Canadian legal ethics as an academic discipline to a number of interacting factors: a response to external pressures, initiatives within the legal profession, changes in Canadian legal education, and the emergence of a new cadre of legal ethics scholars. This article chronicles the public history of legal ethics in Canada over the last decade and analyzes the first and second wave of scholarship in the area. It integrates these developments within broader changes in legal education that set the stage for the continued expansion of Canadian legal ethics in the twenty-first century.
I. WHAT IS CANADIAN LEGAL ETHICS AND WHY DOES IT MATTER?
NEARLY A DECADE AGO I described the bleak state of legal ethics scholarship in Canada. 1 This void surely was not for want of opportunity. It would have been difficult then, or even a decade or two before, to dispute the existence of a subject matter identified as "Canadian legal ethics." Legal ethics is not a postmodern academic school like Critical Legal Studies nor is it a result of new developments like Law and Internet or Law and Biotechnology. Canadian legal ethics has existed for decades, at least since there were Canadian lawyers, and perhaps earlier. However, for the most part, the academy has simply ignored it. It was, in short, a subject in search of scholarship.
books and a new journal devoted to the subject, appropriately titled Legal Ethics. With the United States, the contrast was even starker. After Watergate, legal ethics-often referred to as "professional responsibility"-became a compulsory subject in American law schools, resulting in a torrent of creative scholarship. In Canada, the situation was far less vibrant. At the turn of this century, one of the most cited Canadian texts remained Mark Orkin's 1957 classic, 4 which has only recently been usurped by Gavin MacKenzie's treatise, 5 now in its fourth edition. While the scholarship of Canadian legal ethics still has far to go in order for it to become a truly vibrant discipline, it has grown significantly over the last decade as the profession and the academy have embarked on some interesting and exciting projects. Canadian legal ethics can no longer be described as a subject in search of scholarship; Canadian scholars have now begun to seek out answers to some of the most vexing ethical issues facing lawyers and our profession. For the first time, the foundations are in place for Canadian legal ethics to develop as a scholarly discipline.
The recent growth of Canadian legal ethics as an academic discipline can be attributed to a number of factors: a response to external pressures, initiatives within the legal profession, changes in Canadian legal education, and the emergence of a new cadre of scholars prioritizing legal ethics scholarship. These are not isolated factors but rather are overlapping and mutually reinforcing. This article chronicles the development of Canadian legal ethics over the last decade, analyzes its continuing challenges, and suggests some possible research agendas for the next stages in Canadian legal ethics development in the twenty-first century. Before I embark on this review and analysis, one might ask why any of it matters.
Developing a strong and sustained scholarship of legal ethics in Canada is imperative for a number of reasons. Canadian lawyers have been concerned about ethics going back as far as the creation of the organized profession in various jurisdictions. The profession's concern over its ethics and those of its members was given formal and public form through the adoption of codes of ethics, beginning with the Canadian Bar Association (CBA)'s Canon of Legal Ethics in 1920. 6 The motives and ramifications of this movement are themselves uncertain, subject to their own specific academic inquiry.
7 However, the profession's formal claim to ethics has been constant; the bar has always proclaimed that law is not merely a trade but rather a profession, which entails a higher calling in pursuit of the public interest. Examining this claim has motivated whatever scholarship of legal ethics has existed in Canada and will continue to do so for as long as there are lawyers.
More recently, additional factors-both within the legal profession and, more generally, within the professional world-have made the study of legal ethics more pressing. In the 1970s, the American public and the legal profession faced a crisis of ontological proportions in the Watergate scandal, "in which lawyers were placed under national scrutiny and obliged to reconsider the legitimacy of their professional practices and norms of conduct."
8 The American Bar Association responded by making the teaching of legal ethics mandatory for all accredited law schools. Subsequent crises involving lawyers, such as the collapse of the savings and loan industry in the 1980s, the nearcollapse of Salomon Brothers in the early 1990s, and of course the fall of Enron in the early years of this decade, served to continuously reinvigorate debateacademic and public-over lawyers' ethics south of the border. Canada has not endured scandals of the same magnitude as the United States; however, this does not make the need for academic ethical inquiry any less pressing.
9
On a more general level, we value professional ethics differently than we did twenty or even ten years ago. 10 We need only think of the rise of bioethics See e.g. Pue, "Becoming 'Ethical,'" ibid.
8.
Hutchinson, Legal Ethics, supra note 3 at 5-6.
9.
On corresponding crises in the Canadian legal profession see generally ibid. at 2-5. 10 . I leave aside the whole question of the gendered and racial conception of legal ethics and professionalism, itself a very fertile field of ethical inquiry. See e.g. Constance Backhouse, "Gender and Race in the Construction of 'Legal Professionalism': Historical Perspectives" in the medical field and corporate social responsibility and corporate governance in the business field as leading indicators of these changes. In attention to ethics, the Canadian legal profession and the legal academy have fallen behind their medical and business counterparts. Ethics courses have become part of the curriculum of those professional schools, helping to develop a common understanding that the academic study of ethics is a legitimate if not a necessary scholarly undertaking, connected to the instruction of new professionals in these and other fields. 11 The growth of professional ethics in other disciplines legitimizes legal ethics as a field of academic inquiry, and makes its work more urgent, as the academic study of legal ethics lags behind several of its professional counterparts.
The forces of globalization are making ethical issues for lawyers and the legal profession more apparent and are generating new issues. When the practice of law was more localized and the legal profession more homogenized, ethical inquiry could be more easily ignored because ethical behaviour was determined largely by resorting to a common legal culture, expressed in written and unwritten codes of conduct. However, the national and international mobility of legal practice brings existing understandings of ethics into a comparative perspective, providing the opportunity for reflection on the basis for such ethics, as well as creating conflicts at times between local or prevailing ethical understandings and those in other jurisdictions. This necessitates both ethical inquiry and the creation of a new field of "conflicts of legal ethics" analogous to conflict of laws in private international law.
Given the evolving nature of legal ethics, "Canadian legal ethics" could mean several different things. A strong positivist strain permeates legal ethics in Canada, which views the field as simply encompassing the ethical rules of lawyering, contained for the most part in the CBA's Code of Professional Conduct 12 (and its provincial counterparts) as well as in traditional areas of law, such as tort, contract, and agency, among others. While the issues in the codes of conduct provide excellent fodder for analysis and debate, legal ethics consists of much more than "the law governing lawyers."
13 To begin with, the prominence or the relevance of such codes is itself a hotly contested issue in legal ethics, Canadian and otherwise.
14 In addition, many of the codes are silent on some of the most interesting and most debated issues in Canadian legal ethics: lawyers' duties respecting physical evidence of a crime, sex with clients, and corporate fraud, among others. Legal 15. An excellent statement of the possible scope of inquiry for legal ethics is found on the homepage of the British journal Legal Ethics:
Legal ethics consists of "macro-ethics" as well as "micro-ethics." Macroethical inquiries address systemic issues within the legal system and the legal profession, such as access to justice, public interest, diversity within the profession, and independence of the bar. Micro-ethics focuses on the ethical issues that confront individuals within the legal system. Micro-ethics-issues such as conflicts of interest, confidentiality, and client perjury-occupy most of the ethical space in discussions about legal ethics, but the macro-ethical issues go to the heart of the legitimacy of the legal profession and the legal system. In addition, legal ethics should be concerned about all of the actors in the legal system: lawyers, judges, clients, self-represented litigants, witnesses, jurors, court administrators, and the media, as well as those outside the formal boundaries of the profession who also provide legal services, such as notaries, immigration consultants, Aboriginal caseworkers, and-dare I suggest-paralegals.
16
Canadian legal ethics must also attempt to situate ethical issues within a distinctly Canadian context.
17 A Canadian scholarship of legal ethics must further seek to identify and articulate uniquely Canadian aspects of our legal system and the practice of lawyering in our country. These distinctions may be structural
The journal is intended to provide an intellectual meeting ground for academic lawyers, practitioners and policy-makers to debate developments shaping the ethics of law and its practice at the micro and macro levels. Its focus is broad enough to encompass empirical research on the ethics and conduct of the legal professions and judiciary, studies of legal ethics education and moral development, ethics development in contemporary professional practice, the ethical responsibilities of law schools, professional bodies and government, and the jurisprudential or wider philosophical reflections on law as an ethical system and on the moral obligations of individual lawyers.
Legal Ethics, online: <http://www.hartjournals.co.uk/le/>. 16 (such as the impact of federalism, articling, discipline by law societies, and a unitary legal profession, among others) as well as normative or cultural (such as the values of multiculturalism and diversity, 18 or the ethic of "zealous representation.")
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One theme of this article is that there are multiple accounts of legal ethics in Canada and that significant disparities exist between them. A public account of Canadian legal ethics emphasizes the issues that the public sees, mostly through reporting in the popular press. The legal profession's account of legal ethics is reflected by the activities of law societies and legal associations, most notably through codes of conduct and discipline, but also through other activities such as task forces, public advocacy, and litigation. Sociological accounts examine what is actually happening within the profession and historical accounts analyze what has happened in the past. We can also conceive of the body of collected academic work on Canadian legal ethics as the scholarly account of the subject. As will be apparent throughout this article, significant gaps exist between the different accounts. In this article, I focus on the accounts of the public and the legal profession and compare their contents to the developing scholarly account of Canadian legal ethics.
In addition to the introduction, this article consists of six parts. In Part II, I briefly review the history of legal ethics in Canada over the last decade, focusing on the public account and the legal profession's account. This part provides a basis for analyzing the scholarly developments during this period, as well as for mapping out an agenda for future scholarship. Part III introduces the idea of "waves" of legal scholarship. Essentially, I contend that we can think of different types of scholarship in terms of waves, the first of which consists of treatises and doctrinal analyses. In Part IV, I examine the second wave of scholarship of Canadian legal ethics, which is closely associated with Hutchinson's text and represents a deeper, more reflective and analytical, and at times critical, analysis of issues of legal ethics in Canada. In Part V, I turn to legal education and analyze significant developments that have taken place generally, and particularly with respect to legal ethics in the Canadian legal academy. Part VI articulates a proposal for a Canadian legal ethics research agenda, and the article ends with a brief conclusion in Part VII.
II. A BRIEF HISTORY OF CANADIAN LEGAL ETHICS IN THE FIRST DECADE OF THE TWENTY-FIRST CENTURY
Until recently, the Canadian legal academy was not particularly interested in legal ethics. Hutchinson attributes this to the lack of a defining Canadian cultural moment like Watergate "in which lawyers were placed under national scrutiny and obliged to reconsider the legitimacy of their professional practices and norms of conduct." 20 While Hutchinson is correct that there has been no "lawyergate" in Canada to capture the public imagination, the last few years have seen numerous ethical scandals that, cumulatively, seemed capable of exerting some pressure on the legal profession. In this Part, I outline a brief history of Canadian legal ethics in the first decade of this century. For the most part, this history draws heavily on the public account of Canadian legal ethics, but also includes elements from the legal profession's account. The purpose of this section is to discuss examples of lawyers' poor ethical behaviour to which the public has been recently exposed and the legal profession's responses, or lack thereof in some cases, to these and other issues.
For Canadian legal ethics it has been an eventful and challenging decade. The twenty-first century began with the trial of Ken Murray, the lawyer originally retained to defend Canada's notorious murderer, Paul Bernardo. Murray was acquitted, barely, of obstruction of justice in connection with the infamous Bernardo/Homolka videotapes. The next big ethical scandal involved law students, rather than lawyers. In 2001, thirty students at the University of Toronto Law School ("U of T" or "Toronto") were caught up in allegations of misrepresenting their grades to prospective summer employers, and twenty-four received sanctions ranging from reprimands to one-year suspensions. The U of T "fake grades scandal" also became an international cause célèbre in academic freedom circles because of attempting to obstruct evidence by retaining physical evidence of a crime for seventeen months after his client Paul Bernardo had instructed him on how to locate videotapes which showed Bernardo committing crimes; Murray was acquitted on grounds that he lacked the mens rea to commit the crime). of allegations against a U of T law professor. 23 As might be expected, one of the students sought judicial review and succeeded in having the Dean's decision against her quashed on jurisdictional grounds.
24 Three years later, another cheating scandal erupted in Toronto, this time at the LSUC's Bar Admission Course. However, while the U of T "fake grades scandal" dragged on for over a year, the Bar Admission Course cheating scandal ended abruptly after a few weeks. When the LSUC made an allegedly secret decision to abandon the investigation, 25 the scandal continued to fester. 26 In between the two Toronto student scandals, the President of the Law Society of British Columbia resigned in 2003, after a conviction for impaired driving, and was subsequently suspended from practice.
27 He would not be the last law society head during the decade forced to resign amidst ethical improprieties. 25. See Tracey Tyler, "Cheating probe ends abruptly; Law students' e-mails probed: Governing body sworn to secrecy" Toronto Star (16 July 2004) A1 (noting that thirteen articling students had been the subject of a Law Society investigation into allegations that they cheated on their bar admission course by sharing and copying work and that the investigation had been abruptly halted without any explanation). Lawyers' conduct in the courtroom and in the bedroom dominated ethical discussions at the beginning of this century. Midway through the decade, the CBA embarked on another revision to its Code of Conduct, which had not been overhauled since 1987. The revised CBA Code, based on amendments in 2004 and 2006, is notable mostly for what it did not address, rather than for any ethical boldness. The CBA ducked the Ken Murray problem, took a very modest approach to the issue of dealing with corporate fraud, and rejected a proposed amendment to restrict sexual relations between lawyers and clients, 28 an issue that would resurface sooner rather than later. In 2007, the former Treasurer of the LSUC received a two-month suspension for conflict of interest arising out of a sexual relationship with a client who is now suing him and his law firm.
29 Concerned also with lawyers' misbehaviour in the courtroom, the decade saw the rise of the civility and professionalism movement. Precipitated by the conduct of counsel in several cases, 30 Ontario's Advocate's Society formed a Civility Committee, which produced a Code of Civility 31 that the CBA included as an appendix in its revised Code. Similar concerns motivated the Nova Scotia Barristers' Society to establish a Task Force on Civility. As class action lawsuits began proliferating across the country, the role of lawyers came under scrutiny, especially with regard to fees. Whether it was the $56 million in fees for the settlement of the tainted blood scandal before a single victim was paid, or the $100 million that Regina's Tony Merchant hoped to obtain as part of the record estimated $1.9 billion settlement of residential schools abuse claims, public perception that lawyers put their own interests ahead of those of their clients ran high.
34 Along these lines, concerns about lawyers taking advantage of vulnerable clients led the CBA, the Law Society of Yukon, and the LSUC to each establish guidelines for lawyers acting in Aboriginal residential school abuse cases.
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In the courts, the Supreme Court of Canada continued where it left off in Martin v. Gray (1990) 41 In a leading case, the Ontario Court of Appeal held that the Ontario Securities Commission (OSC) could regulate the conduct of lawyers appearing before it.
42 The Supreme Court held that law societies do not have a general duty of care to persons who are defrauded by their lawyers, 43 but also that law societies will not be immunized from liability by ignoring their statutory responsibilities to protect the public.
44
Along these lines, the Court vindicated the Law Society of New Brunswick for meting out the ultimate sanction of disbarment to a lawyer who misled his clients for five years. 45 The Court continued its strong interest in solicitor-client privilege that began in 1999, 46 deciding no fewer than eight cases since then, 48 The bar across Canada, led by the Federation of Law Societies, exerted tremendous energy and resources to successfully challenge regulations that, among other things, would have required lawyers to report "suspicious transactions" involving $10,000 or more in cash.
49
In the area of judicial ethics, the Court decided two cases regarding judicial discipline, one involving statements made by a judge in court, 50 and the other concerning attempts to remove a judge because of a later-discovered criminal conviction.
51 The Court dealt with two judicial disqualification cases, both of which arose under unique circumstances and both involving allegations of bias against members of the Court itself. Over the decade, access to justice was increasingly recognized as an important issue by the courts, the profession, and the media. The Court recognized a doctrine of advance costs but then significantly narrowed it.
55 It unanimously and unceremoniously rejected the constitutional claim for statefunded legal counsel in civil cases, 56 and it forced a representative plaintiff to pay costs likely totaling over one million dollars in an unsuccessful class proceeding.
57 The Court's treatment of access to justice issues was at odds with an increasingly strong cri de coeur being heard both within the profession 58 In the spring of 2007, lawyers from Torys LLP were frequently in the news in relation to advice that they gave Conrad Black and other members of Hollinger Inc. regarding non-compete agreements at the center of the Black trial in Chicago. In a deal struck between Torys and the prosecution, the Torys lawyers-not subject to the jurisdiction of the American courts-agreed to testify by recorded videotape in Toronto, with resulting negative press coverage of the lawyers and the law firm.
63 Not to be missed, of course, was the fact that two of the defendants in the Black trial were lawyers: Mark Kipnis and Peter Atkinson (a member of the Ontario bar and a former Torys partner). Rarely mentioned was the fact that Conrad Black is a law graduate (Laval), although not a member of the bar.
In July, lawyers were featured on the cover of Maclean's under the headline "Lawyers Are Rats" with titles above various lawyers reading, "I Pad My Bills," "I'm Dishonest," "I sleep with my clients," and "I take bribes" among other things. 64 The cover accompanied an interview with Philip Slayton, ethics 65 The sensationalism of Maclean's succeeded in provoking a rash of responses from the organized bar as well as from its individual members.
66 It was likely responsible for temporarily catapulting Slayton's anecdotal collection of lawyer malfeasance onto the bestseller list where it quietly retreated after having wrought havoc on the legal profession for two months.
The year ended with a collective sigh of relief from the legal profession with the Competition Bureau of Canada's report on self-regulated professions, including law.
67 The legal profession had been anxiously awaiting this report, looking over its shoulder at the changes precipitated by similar reports in the United Kingdom and the European Union.
68 On 11 December 2007, the Commissioner released her report amidst minimal fanfare and negligible public interest.
69 While the follow-up remains uncertain, law societies will be 65. Philip Slayton, Lawyers Gone Bad, supra note 33. 
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While the decade was full of ethical lows and challenges for the Canadian legal profession, Hutchinson's point, first made in 1999, that there has not been a single defining cultural moment for lawyering in Canada, is still the case. Despite the absence of a "lawyergate" that succeeded in capturing the public imagination and spurring an agenda for reform, many of the events described above did have an impact within the profession and the legal academy. Importantly, these events helped stimulate some of the initiatives described in Parts III and IV below, and certainly provided both motivation and opportunities for the scholarship described in the following parts. 71. In a paper that he presented at the Law Society of Alberta's 100th Anniversary, Richard Devlin offered ten reasons that raise concern that the regulation of the legal system might
III. THE FIRST WAVE OF CANADIAN LEGAL ETHICS SCHOLARSHIP
Canadian legal ethics scholarship can be thought of as a series of waves, 72 with each wave representing a particular approach to legal scholarship. Rather than supplanting each other, they co-exist and indeed draw upon one another. The first wave consists of doctrinal analysis, and is heavily focused on the codes of ethics and on law societies' regulations. This wave has existed since at least Orkin's 1957 book, 73 but only operated in fits and spurts since that time. It was given a tremendous boost with the 1993 publication of MacKenzie's treatise, Lawyers and Ethics, 74 which continues to be a leading source in the field. wrote about first and second generations of scholarship on Canadian legal ethics. I think it makes more sense to conceive of different approaches as waves, rather than as generations which succeed each other. In this I owe a debt of gratitude to the excellent article which analyzes different conceptions of access to justice in terms of successive waves. it analyze particular ethical issues facing criminal lawyers, but it also directly tackles some of the most vexing matters in the field and prescribes its own solutions. For example, it provides the best treatment of the "Ken Murray problem"-a lawyer's duties respecting physical evidence of a crime, an issue that, as we have seen, the law societies and the CBA have failed to address adequately.
86 For this reason the book is praised, appreciated, and referenced by jurists, lawyers, and scholars across the country. An updated and revised edition is planned and will be eagerly received.
IV. THE SECOND WAVE AND THE RISE OF THE NEW LEGAL ETHICS SCHOLARS
The second wave of scholarship of Canadian legal ethics moves beyond the descriptive into the analytical and prescriptive. It comprises scholarly writings that may be analytical, critical, prescriptive, or some combination thereof. The intellectual progenitor of the second wave is Harry Arthurs, who has tilled this scholarly soil mostly alone. With the rise of a new group of legal ethics scholars in Canada over the past decade, the second wave reached critical mass. This group is not new relative to any older, earlier group (which could not be said to exist as an identifiable group). Rather, it is new in the sense of being novel to the Canadian legal academy. These "New Legal Ethics Scholars" consist both of scholars who are actively engaged in research in Canadian legal ethics as a significant component of their research agenda, as well as scholars who teach in the growing area and who may publish ethics-related articles from time to time.
89 To a large degree, this group is represented in the composition of a 101 The group also encompasses Wesley Pue (University of British Columbia (UBC)), who has been producing penetrating accounts of legal education, the profession, and its culture and history for the last two decades. 102 In addition, some excellent sociological and
The individual members of the New Legal Ethics Scholars are focusing on different subject areas, such as criminal (Layton, Code), corporate (Paton), clinical (Voyvodic), and civil (Farrow). They encompass and employ different schools of legal thought, including economic analysis of the law (Graham), law and society (Pue) , feminist legal analysis (Voydovic, Mossman, and others), and sociological analysis (Kay) . Some are looking at micro-issues in the profession, while others are examining macro-issues, such as the good character requirement or civility.
108 Together, they have begun to build the foundations of an identifiable scholarly discipline of legal ethics in Canada.
One of the projects that the Legal Ethics Curriculum Network is working on is a national legal ethics casebook 109 to be used in the growing number of legal ethics courses offered in Canadian law schools, described in Part IV. Another member of this group, Western's Randal Graham, produced a casebook in 2004 that has been adopted by several law schools. Graham has produced a coherent theory of legal ethics based on rational choice theory which he calls "ethinomics." Graham's provocative and path-breaking theory has rightly attracted much attention and debate internationally, though not yet in Canada. In the civil justice area, the greatest strides in terms of ethics have been made in the alternative dispute resolution (ADR) field.
111 Ethical issues concern significant sections of three new books on ADR. The University of Saskatchewan's Marjorie Benson conducted an important study involving lawyers in Alberta and Saskatchewan, first reported in the Canadian Bar Review in 2006, 112 and now completed in a 2008 monograph.
113 Although Benson's study found that ethical issues pervade the practice of negotiation, her study was unable to demarcate a clear line between "ethical" and "best practice" issues. This is an important point which can be expanded across the practice of law. In many cases, discipline issues arise because of the failure or refusal of a lawyer to address a practice issue which then leads the lawyer to make clear ethical missteps. 114 In the second book, The Theory and Practice of Representative Negotiation, 115 Osgoode's Colleen Hanycz, Trevor Farrow, and Frederick
Zemans devote a specific chapter to ethics, and ethical issues run through the entire book, with chapters devoted to each of gender, culture, and power. The final book, reviewed in this issue, 116 is the broadest of the three. In The New Lawyer, 117 Julie Macfarlane of the University of Windsor's Faculty of Law examines how structural changes within the profession and the legal system, namely a movement away from protracted litigation and towards conflict resolution, are changing the dominant legal norms and creating new ethical complexities across different areas of the law. While Macfarlane has been writing about ethical issues in ADR for some years, 118 this book expands the analysis into a much broader field.
V. REINVIGORATING LEGAL EDUCATION
The growth of legal ethics within the academy can be attributed, in part, to larger changes within Canadian law schools. This past decade has been a period of reform and renewal at many of the country's law faculties. With many of the baby boomers retiring, law schools like Osgoode and UBC will see approximately 40 per cent of their faculty replaced by 2010. Stable or increased budgets have allowed some law schools to increase their faculty complements. Calgary is expanding its law school entering class by a quarter and will have to add new faculty accordingly. Many law schools have completed (UBC, Calgary, Osgoode, Ottawa, Western, Windsor, McGill) or are undergoing (Toronto, University of New Brunswick (UNB)) curricular reforms. In almost every case, legal ethics has been the beneficiary of such reforms. There are a number of proposals for new law faculties in Ontario. 119 There has not been a new law school in Ontario in almost four decades (Windsor, 1969) or in Canada for three decades (Moncton, 1978) . The sudden interest in opening new law faculties for the first time in decades has coincided with the establishment of a task force by the LSUC to examine licensing and accreditation issues, including the review of criteria for approving law degrees for the first time in thirty-five years. 120 The Federation of Law Societies is undertaking a similar review of the basis for accrediting foreign law degrees as equivalent to a Canadian law degree. Both reviews will be forced to consider the question of what legal education should consist of in the twenty-first century. An interim report by the LSUC task force already identifies professional responsibility as a component of legal education.
121 It is highly likely that such reviews will include recognition that legal ethics and professional responsibility should be a component of Canadian legal education in the twenty-first century.
For years, legal ethics was a victim of academic inertia. 122 The openness to reform and the ability to implement proposed changes has assisted the rise of legal ethics within Canadian law schools. Whereas in 1999 it was reported that only four of the country's sixteen common law schools required their students to take a course in legal ethics, 123 now no less than nine have some mandatory legal ethics course or component in their curriculum (UBC, University of Alberta, Calgary, Manitoba, Osgoode, Toronto, Western, Dalhousie and UNB), while two others (Ottawa and Windsor) integrate ethics into aspects of the first year curriculum. I predict that there will be more course offerings in the coming years. In addition, in the coming decades we will see the impact of paralegal regulation in Ontario and perhaps in other provinces as well. Might we see a law faculty offering degrees in paralegal studies as well as law? Might some twenty-first century Caesar Wright 124 propose that first-year law students and first-year paralegal students sit side by side in some classes? These cultural, conceptual, pedagogical, and ethical challenges remain in the distance.
In the teaching of legal ethics, the lack of consistency is particularly noteworthy. As Sossin has explained, 125 there are at least five ways to teach legal ethics: (1) the "integrated" or "pervasive" method, where there is no dedicated ethics course, but rather ethical issues are integrated throughout the curriculum's offerings; (2) the clinical method, whereby all students have some exposure to the real-world issues of working with clients through the clinical setting; (3) the combined method, where legal ethics and professionalism is integrated into another course, such as legal research and writing or civil litigation; (4) the dedicated course method, either mandatory or elective; and (5) not at all, on the assumption that the bar admission course will contain an ethics component. Even within this list, there is a multiplicity of approaches to the "dedicated course" method. Some schools (Calgary, Alberta, and UNB) offer the traditional course in upper years; others have a dedicated first-year week (Toronto and UBC) or course (Western). Osgoode has embarked on an ambitious non-traditional program of teaching legal ethics through a threeweek intensive course for first-year students, delivered in the first week of law school in September and the first two weeks in January. What is different today, compared to even a decade ago, is that there is now some precedent for teaching legal ethics in Canada, and a diversity of approaches for doing so.
There is a basis for discussion of a variety of questions: Should the course be mandatory or voluntary? First year or upper year? Integrated, clinical, combined, or dedicated approach? The New Legal Ethics Scholars have written a number of articles, and there now exists enough interest and experience to justify a conference on the subject this year.
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The expansion of legal ethics in the academy has been supported by and has led to the establishment of several centres and symposia. In Ontario, former Chief Justice Roy McMurtry established an Advisory Committee on Professionalism in September 2000.
127 This initiative-composed of and targeting members of the judiciary, the Law Society, the legal academy, and the bar-has provided a strong injection of ideas and participants to the academic consideration of legal ethics in Ontario; its influence has been felt in other provinces as well. The Advisory Committee's first priority was to establish a definition of professionalism which eventually resulted in a ten-page document on the "Elements of Professionalism." together leading members of the bar, the bench, and academia, and have featured papers generally of very high quality, all of which are available on the LSUC website.
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The Advisory Committee also established a Task Force on advancement of the ideal of professionalism, which held a conference in 2004 on teaching professionalism. Following the conference, the Task Force created two subgroups for teaching professionalism in law schools and in the first five years of practice. The sub-group on law school teaching led by Stephen Pitel (Western) created a database in CD-ROM format containing national legal ethics syllabi, course problems, and articles used in legal ethics courses.
130 They are now exploring moving the database to a web-based format.
Two centres for legal ethics are planned. The Legal Ethics Curriculum Network is establishing a Virtual Centre for Legal Ethics & Professional Responsibility to connect those working in the field from across the country. The Virtual Centre intends to work on the creation and dissemination of teaching materials and to hold meetings and conferences on the subject. In January 2008, the University of Toronto launched the Centre for Professionalism, Ethics, and Public Service (PEPS) under the directorship of Lorne Sossin.
131 The goal of PEPS is to broaden and deepen our understanding of professionalism, ethics, and public service, and the relationship between them. It is designed to bring together academic programming, career and professional development, and public service and student leadership. It will feature a working paper series, ethics and public interest fellowships, a judge-inresidence program, a law, ethics, and film initiative, and a student leadership forum. In April 2008, it hosted a symposium on ethics and legal education entitled: "Can Ethics be Taught?" 
VI. A RESEARCH AGENDA FOR CANADIAN LEGAL ETHICS IN THE TWENTY-FIRST CENTURY
In Part I of this article, I identified both the collective and the individual components of Canadian legal ethics, as well as the challenge of attempting to situate any analysis within a distinctly Canadian legal culture and legal system. There, I noted the existence of gaps between different accounts of Canadian legal ethics: the popular account, the legal profession's account, and the scholarly account. In this Part, I take stock of where Canadian legal ethics is currently situated and present some issues to pursue as the scholarship moves forward, in part addressing some of the gaps between those accounts as well as the issue of the existence of such gaps. First, there is a continued need to expand and revise the work of the first wave of Canadian legal ethics, the treatises, and other works that provide doctrinal description and analysis. First wave materials provide the most frequently consulted sources for practitioners, students, and scholars interested in Canadian legal ethics, and offer important source materials for those researching and writing in the area. Fruitful areas for ethical inquiry and analysis would include family law, immigration law, corporate law, public law, and civil litigation, to name a few. Here, there can be no better model than Proulx & Layton's Ethics and Canadian Criminal Law. 132 Second, there is a pressing need to expand the critical work begun by the New Legal Ethics Scholars into previously unexplored terrain. If the existing work in legal ethics in Canada could be seen as a map, we would have a much distorted picture of the ethical world; it would be distorted both in the sense of the ethical issues that lawyers face, as well as the ethical challenges for the profession and the legal system. This gap between various accounts of ethical issues is a starting point for macro-ethical inquiry. In Part II, above, I described the key ethical moments and issues for the Canadian legal profession. If we were to compare these with where law societies and bar associations have focused their energies over the last decade, we would find a significant "ethical gap." We would find that a few issues have taken up a tremendous proportion of their "ethical energy" during this period to the diminishment or exclusion of many other issues. Thus, law societies and bar associations have been focused on issues like conflicts of 132. Proulx & Layton, supra note 22.
interest, independence of the bar, and money laundering. Codes of conduct are similarly distorted.
133 As Harry Arthurs and others have forcefully demonstrated, they contain many provisions that should be considered purely aspirational and have virtually no regulatory impact: competency, lawyers' duty to the administration of justice, and civility, among others. On the other hand, they are largely silent when it comes to some of the most important and pressing ethical issues of the new century: lawyers' duties respecting the physical evidence of crime, the challenges of corporate counsel in the wake of numerous corporate scandals, and lawyers' responsibilities regarding access to justice.
I devoted an entire part to the issue of change in legal education because it is closely tied to legal ethics in a number of ways. The obvious ones are curriculum offerings and scholarship, but legal education is itself a subject for ethical inquiry. The plethora of proposals and possibilities for new law schools (part-time, distance learning, foreign law programs catering to Canadian students, et cetera) raise additional ethical issues. Restricting access to legal education is difficult to justify on access to justice grounds, but whether there is an ethical imperative for more lawyers is a more difficult question which implicates larger public policy questions, including the legitimacy of spending public funds on the training of more lawyers at the expense of other career options. To some degree, these are issues that provincial ministries of education, as opposed to law societies, will have to deal with. However, they will require law societies to consider their nebulous but critically important "public interest" mandate.
Continuing with macro-ethical issues, the leading ethical challenge for the profession and for the legal system is access to justice. Until recently, the access to justice "crisis" had succeeded in flying below the public radar. It was one of the worst kept secrets among lawyers that "the system" had, for the most part, priced all but the very poor (in the case of legal-aid-qualifying criminal defendants) and the relatively wealthy (individuals and companies) out of the market for justice in many provinces. A simple but poignant headline in the Toronto Star tells the tale: "A 3-day trial likely to cost you $60,000."
134 While the crisis in access to justice has received increased mainstream media attention, it has yet to register on the public radar as a political issue. The problem is that middle class Canadians, with whom political power arguably resides, do not experience the law the way that they do health care. The legal issues that most Canadians are likely to deal with involve residential real estate transactions and drawing up wills, both areas which continue to be hotly competitive and eminently affordable. It is only in the rare instances when ordinary Canadians go to court or are named in a lawsuit that they get a rude awakening. Ethical inquiries into the access to justice crisis would involve attempting to determine responsibility for the rising costs of both civil and criminal litigation. All players in the legal system-courts, lawyers, government, litigants-share some responsibility for these problems and, therefore, they must share some responsibility to work towards a solution. The extent of this responsibility and the types of potential solutions are subjects of fruitful ethical inquiries.
135
Ethical inquiries into access to justice issues would also scrutinize whether the profession is asking the right questions. The profession and the courts have tended to see access to justice in many of the wrong places; over the last decade, the Supreme Court of Canada, with support from the bar, has constitutionalized solicitor-client privilege, justifying it, in part, in terms of access to justice. 136 Extending the access to justice rhetoric to such subjects is, at the least, misplaced and, at worst, misleading and counterproductive.
Access to justice will be the ethical issue for our generation because it has reached the point where it challenges the fundamental premise of our profession as existing in the public interest. The access to justice crisis exposes the fundamental gap between the promise of the legal profession and its delivery. As the Court has recognized, "[t]he privilege of self-government is granted to professional organizations only in exchange for, and to assist in, protecting the public interest with respect to the services concerned."
137 In their path-breaking study, Lawyers in Canada, which the Supreme Court was quoting, David Stager and Harry Arthurs listed "access to professional services, by all members of the public in need of services" as the first element of the obligation of the legal profession.
138 When access to a lawyer is out of reach to a large segment of the public, it becomes harder to justify that self-regulation is "in the public interest." It may be in the interest of those that can afford the services of a lawyer and in the interest of the legal profession, but if law has largely become a service industry to a new aristocracy composed of corporations, governments, and wealthy individuals, claims to be in the public interest become much easier to challenge.
Along these lines, the second area of prospective inquiry involves what might be considered the grundnorm of the Canadian legal profession: selfregulation.
139 Over the past decade, the bar has been engaged in a sustained effort to defend itself from possible government encroachment through a combination of zealous litigation and more modest public advocacy.
140 Much of the existing case for self-regulation of the legal profession is built on assumptions about the profession that have been increasingly called into It enables all individuals to participate in society with the benefit of the information and advice needed in order to exercise their rights. It is closely associated with access to justice. question over the past few decades. 141 As some of these assumptions are weakened or discredited, and as conceptions of the lawyer's role change, articulating new bases for self-regulation becomes necessary. In addition, while Graham has applied economic analysis to how lawyers behave as individuals, 142 we have not seen an attempt at an empirical analysis of self-regulation of lawyers in Canada. 143 In the words of the Competition Bureau of Canada, regulatory decisions must be evaluated "through a balanced, evidence-based assessment, taking into account the numerous channels through which regulation can be beneficial or harmful to consumers."
144 History and tradition cannot substitute for a searching inquiry.
145
A third important collective ethical issue is diversity, broadly conceived. It has been fifteen years since the publication of Bertha Wilson's landmark report, Touchstones for Change: Equality, Diversity and Accountability. 146 Much has been accomplished-women and racialized minorities are now members of law schools and bar associations generally proportionate to their numbers in the general population-but significant challenges remain. While there is less overt discrimination, in many cases the situs of discrimination have simply moved. In the case of women in the legal profession, discrimination has been transferred from entry to law schools and law firms to treatment and retention in the profession. In recognition of the severity of the issue, the LSUC struck a Working Group on the Retention of Women in Private Practice and issued a consultation paper in February 2008. 147 At a conference at the University of Toronto in May 2007 on Gender and Diversity in the Law, one of the panelists spoke about the phenomenon of "the New Closet" in which women keep their families and family status hidden in order to avoid adverse job consequences.
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The link between gender and other grounds for discrimination and legal ethics is overt, and it is now explicitly recognized in ethical codes. 149 Further, the broader link between issues of diversity, professionalism, and legal ethics has been explored by Constance Backhouse 150 and Fiona Kay. 151 The issue of diversity within the profession is wide and deep, with serious ethical ramifications for the profession and the legal system. As with access to justice, it goes to the heart of the legitimacy of the legal profession and the legal system. Michael Tulloch of the Ontario Court of Justice explained that we live in a multi-cultural, multi-ethnic, and multi-racial society, and every segment of our society should be represented in the composition of our law schools and law firms; if this diversity is not represented, we risk a "crisis of legitimacy within the legal profession and correspondingly within the administration of justice."
152 Former Governor General Adrienne Clarkson has expressed similar concerns about whether the legal profession is serving "the new Canada."
153 On a micro-ethical level, we also need to start thinking more about the lawyer's ethical responsibilities and challenges in dealing with an increasingly diverse client population in Canadian society. 154 Issues of diversity, broadly conceived, will continue to attract attention, scrutiny, and, hopefully, more scholarship.
A final macro-ethical challenge that also has micro-ethical implications is the impact of globalization on the legal profession and the practice of law. We have already seen how lawyer mobility has made conflicts of interest the top ethical priority for the profession over the past decade. Issues such as conflicts, 155 outsourcing legal work, 156 dealing with repressive foreign governments, 157 and the ethical jurisdiction over lawyers' conduct abroad 158 will take on increased importance in the future.
Moving from macro-ethical issues to micro-ones, we need to take seriously Allan Hutchinson's point about lawyering in a fragmented society.
159
Neither the legal profession nor the clientele that it serves is monolithic. More work needs to be done to analyze the specific issues that lawyers face in different practice contexts: government lawyers, 160 Crown prosecutors, corporate lawyers (both in-house and external counsel), 161 family lawyers, immigration lawyers, and others. The model here should be the excellent work on criminal defence practice that has dominated the field of legal ethics and has had the effect of creating a leading paradigm for Canadian legal ethics based on the criminal justice system. 162 Canadian legal ethics needs to examine whether issues such as confidentiality and conflicts of interest are really rules of general application across practice areas or whether a more contextual application is in order.
In the introduction, I defined legal ethics as encompassing all of the actors in the legal system: lawyers, judges, clients, self-represented litigants, witnesses, jurors, court administrators, mediators, arbitrators, the media, and others who provide legal services like notaries, immigration consultants, Aboriginal caseworkers, and paralegals. Even the ethical analysis of law professors, inside as well as outside the classroom, should not escape scrutiny. 163 Ethical inquiries of legal academics have tended to focus on lawyers, to the exclusion of most other actors in the legal system. The subfield of judicial ethics is even more barren than that of legal ethics in Canada, with minimal first or second wave materials. The scholarly treatment of the rest of the actors in the legal system diminishes from there. To the extent that they are recognized, it is usually done in terms of the objects of lawyers' or judges' interactions rather than as independent participants in the justice system.
Connected to the access to justice agenda, there are a number of civil justice issues that have generally not been adequately addressed by Canadian legal ethics scholars. Class actions are a relatively new and still controversial phenomenon in Canada 164 and are either an ethical minefield or goldmine, depending on one's perspective. 165 Regardless, class actions are an under-developed area of legal ethics scholarship. 166 Similarly, there is much ethical exploration to be done about contingency fees and self-represented litigants, to name just a few issues.
Various social phenomena affect the practice of law and create ethical challenges for lawyers. Technology, for example, has a significant impact on various aspects of the practice, from discovery, to client service, to confidentiality, to lawyer advertising, and to social networking sites and blogging. 167 While the legal profession and legal scholars have become more aware of diversity, we have not yet begun to grapple with issues that we face as a profession in an aging society, both in terms of issues that aging lawyers will face as well as issues that lawyers face in dealing with older clients. These include issues of competency (to practice law in the case of lawyers and to give instructions in the case of clients), and cognitive and physical disability.
168
On particular issues, we have not begun to critically examine the role of lawyers and law firms in the Conrad Black and Hollinger Inc. meltdown. The work of one of Canada's most esteemed law firms, Torys, was centre stage during the trial of Conrad Black and his associates, which included two lawyers, one of whom, Peter Atkinson, is still a member of the Ontario bar but likely to face disbarment due to his criminal conviction for fraud. And what of Torys and its lawyers? Are they being investigated by the Law Society? Should they be? 169 The Black case highlights many ethical issues and is ripe for serious critical commentary.
Finally, on the issue of method, there is a dearth of empirical, interdisciplinary, and comparative research on the legal profession in Canada. In the 1990s, a team at the University of Western Ontario's Faculty of Law led by Margaret Ann Wilkinson and Peter Mercer undertook an excellent study of lawyers in Ontario, but such work has been rare. 170 Similarly, interdisciplinary approaches are rarely brought to bear on legal ethics. The exception of Randal Graham's provocative economic analysis of legal ethics has already been mentioned. 171 On comparisons, the links between the Canadian legal professions and those of America and Britain are well established, and comparison of aspects of these systems to ours would provide fruitful inquiry. In acknowledgement of the needs in this area, the Ontario Law Deans have promoted the idea of creating a research institution, modeled on the highly respected American Foundation, to undertake high quality, interdisciplinary research on the legal profession and on legal ethics. 172 As Dean Bruce Elman of
Windsor has stated, "[o]ne thing is clear: we know very little about the legal profession in Ontario." 173 Elman has suggested that empirical research be undertaken to examine the correlation (if any) between teaching legal ethics and subsequent discipline problems among lawyers. Empirical research is also necessary to test some of our assumptions about the legal profession-about things that we claim to know, but remain completely matters of faith in the legal profession-such as the function of the lawyer's duty of confidentiality and solicitor-client privilege in promoting full and frank disclosure between lawyers and clients.
174 A research institution dedicated to studying the legal profession would be a welcome addition to Canadian legal ethics and is perhaps the most pressing item on the agenda for Canadian legal ethics in the twenty-first century.
VII. CONCLUSION
In this article, I introduced the concept of multiple accounts of legal ethics in Canada and argued that significant disparities exist between them. In reviewing the major events in Canadian legal ethics over the past decade, largely through the lens of the public account and of the legal profession's account, I endeavoured to show some of the gaps between them, and between these accounts and the scholarly account of Canadian legal ethics. Despite the existence of many high-profile ethical scandals within the profession over the last decade, none has succeeded in capturing the public agenda and driving change within the profession. Perhaps somewhat surprisingly, the level of trust in lawyers remained constant over the decade and, in fact, increased during the period in which there was arguably the most negative attention focused on lawyers' actions. There is no question that such events have had an effect within the legal profession and the academy, and have helped to motivate many significant changes in recent years. Yet the fact remains that we have precious little empirical data about what actually goes on in the practice of law; the Ontario Law Deans' proposal for the creation of a high-quality research institution to conduct such empirical and interdisciplinary work is timely. Legal ethics has grown as an academic discipline in terms of both scholarship and course offerings, as reflected by a group of New Legal Ethics Scholars who are beginning to tackle some of these issues. However, with these developments, we can also recognize that the ethical terrain yet to be explored is vast. Canadian legal ethics now looks very different than it did twenty-five or even ten years ago. At last, Canadian legal ethics appears ready to tackle the issues before it in the twenty-first century.
